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= MPOA has not rels 5 pormils i o Hmely manngr,
= MPOA has allowed cxpired permits to be administratively continued contrary to the CWA,
e gypived ';‘%s;:.z*m%r-f’ do not contain nocessary waley quality based conditions,
= ggresente and plans oty ag f::eé 0 'iw 'MF‘{“ ’-"x ;‘md Ao zsg*xj e NPE}&& permits for
this v have not o

FRa %mﬁi will Review:
ey rmmﬂg records relating to the timely reissuance of permity. This review will
congist of Nle reviews at State | &Adqmm »"r:‘a* ?f‘i'm Duimh E%g‘f{*v?:‘y;'af {}ff’g:e
interviows with state stad? and may ;m%u& . 3§

will specificatly review fles for expived o

o

«u‘?a

Q,p’_

permits. Because # will be infbasible to roviey _
booguse the petitiongr 15 specifically fooused un m;mrm 7o Eazc& pum ia ”%”‘E‘*a% MEE

conduet a review of af Jeast sach mining relnted pormit. Because EPA canot consgider
the withdrawal of only a pamzmz of a state's authorized program, EPA may include inits
review seleoted non-miniog permits as well,

s For expired peomits, whether or not ié}@ gf;rzz‘mﬁ:i:e“*

s i iimx in ;{sm*;si zm mesis ( WA

A with numeric and narrative sia

- H ME (,_..A §‘E,8,b za.a:iminiswewd permits which are expired. Including to what extent
&{k‘fiislif";{??mi’ﬁbi}’ continued permits reflect curvent operating conditions; what process
BAPUA has followsed 3 modifications ware made w g &pii an‘;’i acmmzwim e %%, Qméztzm‘:»ﬁ
pevrnits and axtent o which such mcdn&caf §3t , g S
what extont MOP procedures in place to m’m ai
operating under expired/adminisiutively continued pormit

= The steps MPCA has Iaken to reissue and or modily gm mits and the outcome, including
whether or not IX. POA aﬁ tery oe d i Peations for nee were complete and the

sued or modified such permits,

otk mjor and minor)
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and whether MPCA has the capubility, including stalT, technical expertise, and other
resources, to effectively reissue expired permits, EPA stalt will consider the number of

expired permits, along with the duration for w %mh the pernyits have been expired, and
timeframes for relssuanee.

= What, if any, deficiencies exist that vequire sction by MPCA and & description of those
actions, and i possible, the underlying cause forthe permit hacklog.

“{?’?&ii
‘.36_‘ i
linnesnta’s Marrs

The petitioner alleges that .

o MPCA does not conduct reasonable potential (RF) snabvses in order to determine the need
fer permit conditions te protect aguatic Hife with respect to narrative criteria,

= there are scientific bases available upon which the MPUA would be able to identify specific
parameters it mining discharzes should be evaluated,

»  such an evaloation is required by 40 CFR 12 ik

= ifafinding of R¥ is made by the MUPA, permit conditions designed to profect water
quality criteria ave required is reguived by 33 LSO 13130 TN () b 13130 HA)

%

EPA Btafl will Review: ;

= Records relating to Instances, i any, where MPOA bas conducted an RP analysis divected
a1 the mzpimzmmiimn of pareative criteria, the reethods wsed, and the available methods
that eould have been used, In addition, we will specifically ask for any exaraples of MPCA
attempting o develop a mumeric interpretation of narvative oriteria for the protection of
aquatic life. We will also review instances of MPCA implementing and enforcing narrative

criteria in pormits gene rally, As the petitioner raises specific pollutants, EPA staff will alse

review avatlable scientific basis in peer-reviewed literature, promuldgated standards

applicable to aquatic life that may be applicable to Minnesota waters and present bn mining
discharaes.

«  Whether applicant data contains needed information 1o mﬁw %x? determinations and
whether MPUA has made BP determinations that acousat aiticipsted discharges,

= The procedures MPCA follows when conducting an BRP analvsis. The review will include 2
review of the forms MPUA I8 using for peemit applications, he P analysiz review will
include a review of how MPCA caloplates WOBEL's and determines gppropriate
monitoring requitements. Monitoring requirements include frequency, location, and
determination of which parameters to include in the monitoring requirements for cach
facility.

= Metallic mining discharge date and compare with water quality standaeds as well ag with
any effluent limitations provided in NPDES permits.

= Recurds pertaining 1o how MPUA has cousid

st

< hmpaired waters in peomit deve

EFa Bialf will Determing

= Whether or not MPCA is implementing nurrative ooiferia in permits.

«  Whether or not MPCA's current approsch, i applicable, s sufficiont to protect water
guabity and aguativ life.

= Whethee or not MPCA has considered irmplementation of rarrative writeria in the peemitting
PPOCESS,

» T MCPA hay founsd aqua‘i‘i{: ife impairments in water bodies wi‘iv;::'ff: nurneric water quality
standards are not being exceeded, the steps MPCA has doue to ensure a permit does not
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authorize g permities
are adequate or time iy 1: address aguatic E' to impatrs ’mm;

»  Whether, during the course of an application review or Inspection, MPCA has found
whether all of the discharges from facility has been disclosed in the permit application and
are contemplated in the NPDES permit,

The petitioner alleges that:

= MPCA has used variances and schedules of compliance 1o avold conirol of pollutanis,

= MPCA has granted varianees that do not protect existing or designated uses,

=  Variances may not remove an existing use, or a designated use unless a UAA demonstrates

that attaining the designated use is not feasible,
= MPCA has issued permits with schedules of complisnce that do not reet the requirements
of 40 CFR 122.47. Specifically, that includes:
¢+ schedules may not be used for WOB adopted before fulv 1, 1977, angd when
o schedules donot consist of a sequence of enforceable actions leading to compliance.

EPA Staffwill Review:

«  MPCA's files pertaining to variances that ave currently in effect, and/or implemented in an
effective permit, EPA staff will review the request Tor variance, and the grounds for
variance approval and the duration of variances. We will review the B F‘/‘i s records
regarding BPA approval of each variance curvently in effect and MPUAs responses to EPA
actions with respect to variznees. We will also review MPCA's practice of seeking EPA
approval of varfances In relation o its issuance of NPDIES permit coverage, including the
calculation of effective dates. We will also review MPCA's provision of public notice and
comment opportunitics and the degree to which MPUA has considered information
developed in the public comment process,

»  MPCA's process for utilizing schedules of compliance, how such schedules ave intograted
into MPUA's permit management process, and the degres to which such schedules of
compliance have led to actusl complisnes,

EPA Biat will Daterming:

s }f variances that have been issued by MPCA have been issued according to
applicable statutes snd vegulations,

w  [fthey have remained in effect beyond appropriate duration limits,

s [Tthey have been approved by HPA, and iTthey have been disapproved by HPA
what astion has subsequently been tcz%\f:zs:a’i MPCA.

»  Whether or not schedules of compliance, i prosent, comporis 1o 40 CFR 122.47.

At on Violatio an Water Act Violations by

The pelitioner alleges that:
= MPCA has not appropriately addressed violations of permits or comapliance with water
quality standards
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EPA Stalf will Review:

As presented under separate cover, EPA mtends to use the
o evaluate how MPCA has en mwsi MPDES permits, Sceg
iy

ate Review Framework progess
ched "Preliminary
stigation Plan for WaterLepacy Petition Beview — Complisnee and Enforcement Avea of

%]

Concern

The petitivner alleges thats

= RPUA bag stated that i will aot use NPL
basins even where there is a hydrol

= The US Sizel Minntac MNPDIES tailings basin pre public notice deaft faot sheet indicates that
MPCA will use a State Disposal Swum porimit o regulats zamh see page;:s‘;,

«  The CWA applies to dischurges to surface waters that vecur due to g hydeologicad
connection between groundwater and surface water,

regulate seepage from taili

EPA Staff will Beview:

P porimits eid s NPDES p%rmiig g;:m stadUwill foous on mining seotor pormits, and

ew the file informuation regard 1w hyvdrodogy of esch

s Where documented discharges to %i&ﬁanﬁ waters that ocowr v
subsurface flow ouist, whether or not MPUA consiidered this YArge ¥
permit, whether or not the discharge way identified in the permit spplica
or notthe discharge 18 appropristely covered under the WPDES permit.

#  For permits issued ag State Disposal System (8D8)}ondy and perlaining to the mining
sector, BEPA will reviewwhether or not WPTIES <m€:hm ¥ S Jmuid ’hq ve been used when
issuing permit coverage, based on the pormii ¢
available o MPCA.

pundwaler or
on issuing the

gvant documents

EPA Stadf will Determing

#  Whether MPUA bas been teuing NPDES
information found in the permit app §za.:1tzw§ o pthe
of permit dealfting.

e Whether MPCA bax besn requiring spplicants fo provide information s fricient ¢
determine the location, effluent concentration and volume where subsurface dmimrge
connects with or “davlights™ to surfacs water,

§ ;gé::hisé%é WA

The Petitioner ulleges thals

= The State of Minnesote bas enacted laws that prevest M

federally approved water quality standard for the protes
= Pursuant to state legislation promulgated in June 2013,
permittees to sxpend money o treat wastewater ﬁ;%ﬁhmﬁ s e
approved water quality criter e
e sgency shall not require gum:itu&”{o xgmd oy for destun lementation of
sulfate treatment technologies or other mmmsi‘wdmh mitigation” ™ *ﬂd Rice Water
ﬁmim “%dmiciid "Taws of Minnesota 2015, 1 8pec. Sess. ab*: ey 4, antiele 4,

ited from requiring
e current fedorally
sats conditions,

ol
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kS

= This legislation alse gf aimbth’f e MPCA from comp! } 1 with section 303(d) of the Clean
Water Act, “H U.B.C81313(d), stating, "the agency s H not Hst waters wnm;nnw natural
beds of wild rice as E; mmcﬁ tor sulfate” until rulemaking to change the wild riee waley
guality standard is completed.

EPA Staffwill Beview:

= The extent to which MPCA's implementation of the NFDES permitp
linited by legisiation which prevents the Agency from incorporating ef
address the sultate water quality criferion in permits.

= MPCA's capability to develop effeetive effluent and other Himitations in permits, in
compliance with the State’s foderally approved program.

s MPUA's capability to implement the NPDES program in light of Bmiting legislation.

ogram has beon
Huent mitstions to

EPA Staff will Determine:

»  Whether Minnesota retains sufficient authority to implement the NPDES program in
compliance with the CWA where the Agency s precluded from implementing certain
federally approved state WS in its permitling actions.

Alie

o
£
5,3

3 Naesols in

whion 4

5 Unduly Influend

The Petitioner alleges that:
= [nifluence of mining intorests has atfected MPCA's ability to impose re
roquirements on the mining industry, and that
= Specifically this influence has affected:
o The state's ability to interpret scientific researeh relating to the wild ricewater
quality standard, and that
o “mining special interests can dictate whether they will comply with water quality
standards, what stendards will apply, and even whether administrative entities will
remnain standing i they dare fo question mining projects”

eglatory

»D

EPA Staff will Review:

s As part of the permit file review undertaken in response to Allegations 1and 2, whether
there has been pressure on MPCA from mining interssts to influence permilling actions.

e Whether theve has been pressure on MPCA to prevent application of standards, and preven
the pontrol of pollutants and the protection of aquatic resources and wild vice,
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EPA Staff will Determing:

¢ The effect such pressure, i present, has had on the permitting process, including:
o tailure to reissue expired pormits and varianges,
o delays i compliance, and,
o failure to estabdish and enforce elfluent limitations.

In FY 2016, we expect to visit the MPCA's offices in St. Paul along with the District Office in Duluth,
Prior to the visit, we will send a letter to MPCA explaining the purpose of and schedule for the
visit, asking that the information be made available, and arranging for scanning or copying as
necessary. For each session, there will be an entrance interview with State managers and staff
participation by MPCA personnel is at the State's diseretion) and an exit interview during which
preliminary findings will be outlingd. In addilion to the file revisws, the audit team will pose
questions o MPCA, staff involved in responding to inquiries from potential permit applicants or
reviewing permit applications and drafting permits.

<

-

EPA may determine at any time, irrespective of the planned course of the informal investigatory
process, whether sufficient information exists to order the commencement of proceedings pursuant (6
44 CFR 123.64(b). Such findings would include any of the criteria for program withdrawal under 40
CFE § 123,63, and specifically in this case, whether sufficient information exists (o
« demonstrate that MPCA lacks the capacity to provide an effective NPDES regulatory
prograin,
= indicate that Minnesota's current faws and regulations are contrary to the CWA or federal
implermenting regulations,

= indicate that MPCA. through policy or practice is implementing their NPDES program in g
manner inconsistent with federal vegulations.

EPA will make its Gindings avatlable for public comment as expeditiously as possible.
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